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BOOK REVIEWS. 289 

The Roman Law of Testaments, Codicils and Gifts in the 
Event of Death. By Moses a. Dropsie. Philadelphia: T. & 
J. W. Johnson & Co., 1892. 

So much of the civil law has been incorporated into our law of 
wills that a volume such as this is not only of interest to the student, but 
of value to the practitioner. However familiar one may be with the 
general proposition that the common law has in this respect been 
influenced by the Roman system, one cannot fail to be surprised when, 
through aa examination of such work as this, he becomes acquainted 
with the details of the resemblance, and becomes familiar with the extent 
of the influence. 

In speaking of the law of "wills," we have, from force of habit, dis- 
regarded the point which Mr. DropsiE makes so clearly in his introduc- 
tion, to the effect that the proper term for the "embodiment of the last 
will in a legal manner" is the term '■'testament." "By the Roman 
law," says Mr. Dropsie, on page 11, " if a testament should lack some 
legal form, the praetor, in some cases, will sustain it as an ultima 
volantas (last will), by granting the administration of the estate to the 
heir named in the instrument, who must be guided by the provisions of 
the instrument — somewhat akin to the administration cutn testamento 
annexo. And in other cases, when the writing lacked the requisite 
essentials for a testament, it might stand as a codicil. The distinction 
between will and testament was observed in the fourteenth and fifteenth 
centuries, as will appear by a collection of testaments gathered from the 
Court of Probate, London." The author then gives us an interesting 
list of testamentary dispositions of property, in each of which the instru- 
ment begins with some such expression as the following: "I do make 
and ordeyne my present testament of my last will in this manner." 

Passing from the introduction to the body of the work itself, it 
appears that the general arrangement of the text is based upon Gltjck's 
treatise upon the Pandects. The first volume of this great work appeared 
in 1797, and has been continued by eminent writers to the present day — 
now numbering about seventy volumes, and still far from completion. 

The arrangement of Mr. Dropsie'S book involves a division of the 
entire subject into some sixty-four chapters, which, however, are in many 
instances so short that they scarcely deserve any other name than that 
of "section" or "paragraph." Thus, Chapter wx contains only about 
a dozen lines, and is yet not the shortest in the work. 

The earlier chapters treat of testaments, their subject and character. 
Then " testamentability " is discussed. Chapter xx deals with the 
form of testaments, external and internal, and the different sorts of testa- 
ments arising therefrom; and of regular, irregular, public and private 
testaments. Then various subjects are treated in more or less logical 
order, and the work concludes with a treatise upon the origin, history 
and nature of codicils, and with a similar treatise upon gifts mortis causa. 
The reader finds himself longing for a better classification of the subject, 
and he cannot escape from the impression that if the chapters had been 
shuffled and allowed to arrange themselves in chance order, little would 
have been lost as far as the orderly development of the subject-matter is 
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concerned. Within the chapters, however, everything is clear, and the 
treatment of the subject-matter is satisfactory. The discussion of the 
subject of codicils is particularly interesting. "Codicils were certainly 
not in use before the reign of Augustus; for Lucius Lentulus, who 
originated fideicotnmiss, was the first to introduce codicils, when, at 
the point of death, in Africa, he wrote several codicils which were coii- 
firnied by his testament, and in these he requested Augustus, by a 
fideicommiss, to do something for him. The Emperor complied with the 
request, and many other persons followed his example, executed fidei- 
cotnmissa committed to them, and the daughter of Lenthlhs paid 
legacies which could not have been legally claimed from her. It is said 
that thereupon Augustus, having convened certain jurists, among them 
TrEBaTius, who at that time enjoyed the highest reputation, and asked 
them whether codicils could be sanctioned, and whether they were not 
repugnant to the principles of law, but TrebaTIUS persuaded AUGUSTUS 
to admit them, and said that they were most convenient and necessary 
to citizens, on account of the great and long journeys which the aged 
made, upon which one who could not make a testament might, however, 
be able to make a codicil. And subsequently, Labeo having made 
codicils, no one longer doubted the perfect validity of codicils." The 
distinction between testaments and codicils is clearly drawn, and there is 
a discussion of the rule that " in codicils an inheritance can neither be 
given nor taken away." 

With respect to donationes mortis causa, the treatment is so brief as 
to be merely an outline. The striking definition of such a gift, taken 
from the institutes, is given as follows: "A gift in the event of death is 
where the donor would rather have the thing himself than the donee 
should have it, and that the latter should rather have it than his own 
heir." 

After a careful examination we are inclined to think that the author 
will be gratified in respect of the wish expressed in his "foreword," that 
the book will prove a useful addition to English legal literature. 

G. W. P. 



